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10/8/2010   

Appellant at ALJ Level 

Catskill Regional Medical Center 

ALJ Appeal Number 

1-908705768 
Beneficiary (if not the Appellant)   List attached 

 

ALJ Decision Date 

September 5, 2012 
Health Insurance Claim Number (HICN)* 

 

Specific Item(s) OR Service(s) 

Inpatient Hospital Services 
Provider, Practitioner OR Supplier 

Catskill Regional Medical Center 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

 

Rationale for Referral and Background:  

Catskill Regional Medical Center (Appellant) requested an Administrative Law Judge 

(ALJ) hearing to review the Qualified Independent Contractor’s, Maximus Federal 

Services (QIC), and Medicare Administrative Contractor’s, National Government 

Services (MAC), denial of Medicare coverage and reimbursement for inpatient hospital 

services Appellant furnished the beneficiary on June 15 and 16, 2008.  Exh.1 at 2.  

Initially, the MAC issued reimbursement for the inpatient hospital services; however, 

during a post-payment audit, the Recovery Audit Contractor, DCS, Inc. (RAC), 

assessed an overpayment.  Exh.1 at 27. 

The ALJ issued three Notice of Hearings (NOH), scheduling the ALJ hearing for June 

19, 2012; August 8, 2012; and finally, August 15, 2012.  Exh.3 at 6-25.  Appellant 

responded to the ALJ’s final NOH on August 13, 2012.  Exh.3 at 1-5.  Similarly, the RAC 

responded to the ALJ’s final NOH on August 7, 2012, and invoked its right to participate 

in the ALJ hearing with party-status pursuant to section 405.1012 of Title 42 of the Code 

of Federal Regulations (CFR).  Attachment B at 3, 5, 7.  The RAC shipped its response 

to the ALJ’s NOH overnight by FedEx.  Attachment B at 1-8.  The ALJ received the 

RAC’s response on August 8, 2012, at 9:35 AM, and T. Jenkins signed for the delivery.  

Attachment B at 1-4.  Appellant received the RAC’s response on August 8, 2012, at 

9:22 AM, and J. Damensky signed for the delivery.  Attachment B at 1-2, 7-8.  Finally, 

the MAC received the RAC’s response on August 8, 2012, at 8:54 AM, and B. Burris 

signed for the delivery.  Attachment B at 1-2, 5-6. 

On August 15, 2012, at 10:00 AM, the scheduled time for the ALJ hearing, Alan 

Genicoff, M.D, J.D., waited for the ALJ to initiate contact and include him as the RAC’s 

representative and testifying witness in the ALJ hearing.  See Attachment C at 1.  After 

waiting forty minutes without hearing from the ALJ, Dr. Genicoff telephoned the ALJ’s 

office and spoke with an operator who contacted the ALJ’s legal assistant.  Id.  The 

ALJ’s legal assistant informed the operator that the ALJ hearing had concluded.  
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Attachment C at 2.  At no time prior to the ALJ concluding the hearing did anyone from 

the ALJ’s office or Appellant’s office attempt to contact anyone at the RAC to include the 

RAC in the administrative hearing.  Id.  

Thereafter, the ALJ issued a fully favorable decision, finding Medicare coverage existed 

and ordering Medicare reimbursement for the inpatient hospital services Appellant 

furnished the beneficiary on June 15 and 16, 2008.  ALJ at 1.  The ALJ’s decision did 

not acknowledge the RAC’s response to the NOH and did not indicate the ALJ 

attempted to contact the RAC on the day of the hearing to permit the RAC’s 

participation with party-status.  Additionally, the ALJ did not include the RAC’s response 

to the NOH in the administrative record. 

The ALJ erred as a matter of law in excluding the RAC from participating in the ALJ 

hearing after the RAC notified the ALJ and all other parties identified in the notice of 

hearing of its intent to participate as a party on August 8, 2012, nine calendar days after 

the QIC received the ALJ’s NOH.  In so doing, the ALJ denied the RAC rights 

articulated for CMS contractors electing to participate in the ALJ level of appeal as a 

party.  See 42 C.F.R. §§ 405.1000(c), 405.1008(b), 405.1012, 405.1036(a), 

405.1037(a), 405.1102(a)(1).  These errors of law are material to the outcome of the 

claim because the ALJ circumvented the RAC’s right to attend the ALJ hearing, present 

evidence and argument, and appeal the ALJ’s decision to the Council. 

 

Applicable Law, Regulation, and Medicare Policy:  

“If a party is dissatisfied with a QIC’s reconsideration . . . the party may request [and 

ALJ] hearing.”  42 C.F.R. § 405.1000(a).  “In some circumstances, a representative of 

CMS or its contractor may participate in or join the hearing as a party.”  42 C.F.R. § 

405.1000(c).  “The party who filed the request for hearing and all other parties to the 

reconsideration are parties to the ALJ hearing.  In addition, a representative of CMS or 

its contractor may be a party under the circumstances described in §405.1012.”  42 

C.F.R. § 405.1008(b).  Section 405.1012 of Title 42 of the CFR states: 

(a) CMS and/or one or more of its contractors may be a party to an ALJ hearing 

unless the request for hearing is filed by an unrepresented beneficiary. 

(b) CMS and/or the contractor(s) advises the ALJ, appellant, and all other parties 

identified in the notice of hearing that it intends to participate as a party no later 

than 10 calendar days after receiving the notice of hearing. 

(c) When CMS or one or more of its contractors participate in a hearing as a 

party, it may file position papers, provide testimony to clarify factual or policy 

issues, call witnesses or cross-examine the witnesses of other parties. CMS or 

its contractor(s) will submit any position papers within the time frame specified by 

the ALJ. CMS or its contractor(s), when acting as parties, may also submit 

additional evidence to the ALJ within the time frame designated by the ALJ. 
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(d) The ALJ may not require CMS or a contractor to enter a case as a party or 

draw any adverse inferences if CMS or a contractor decides not to enter as a 

party. 

Thereafter, the “ALJ sends notice of hearing to all parties that filed an appeal or 

participated in the reconsideration, any party who was found liable for the services at 

issue subsequent to the initial determination, and the QIC that issued the 

reconsideration,” informing them of the hearing’s proposed time and place.  42 C.F.R. § 

405.1020(c). 

During the hearing, “[a]ny party to a hearing ahs the right to appear before the ALJ to 

present evidence and to state his or her position.”  42 C.F.R. § 405.1036(a).  Finally, the 

“appellant or any other party to the hearing may request that the [Council] review an 

ALJ’s decision or dismissal.”  42 C.F.R. § 405.1102(a)(1). 

 

Discussion:  

In failing to permit the RAC to participate in the ALJ hearing as a party, the ALJ erred as 

a matter of law in violation of sections 405.1000(c), 405.1008(b), 405.1012, 

405.1036(a), and 405.1102(a)(1) of Title 42 of the CFR.  These errors of law are 

material to the outcome of the claim because they result in the ALJ circumventing the 

RAC’s right to participate and provide evidence and argument during the ALJ hearing, 

as well as the RAC’s right to appeal the ALJ’s decision to the Council.   

Pursuant to the regulations, Medicare contractors can elect to enter an ALJ hearing and 

assume party-status.  42 C.F.R. §§ 405.1000(c), 405.1008(b), 405.1012.  To do so, the 

Medicare contractor must advise the ALJ, the appellant, and all other parties identified 

in the NOH of its intent to enter the ALJ proceedings with party-status no later than ten 

calendar days after receiving the NOH.  42 C.F.R. § 405.1012(b).  Once a Medicare 

contractor has entered the ALJ proceedings with party-status, the contractor assumes 

all rights granted to other parties to the hearing, such as the appellant.  42 C.F.R. § 

405.1012(c).  Accordingly, the Medicare contractor with party-status “has the right to 

appear before the ALJ to present evidence and to state his or her position.”  42 C.F.R. § 

405.1036(a).  Finally, as a party to the ALJ hearing, the Medicare contractor may 

request review of the ALJ decision from the Council.  42 C.F.R. § 405.1102(a)(1). 

Here, the RAC notified the ALJ and Appellant of its intent to enter the ALJ hearing with 

party-status on August 8, 2012, nine calendar days after the ALJ notified the QIC of the 

hearing.  Therefore, the RAC complied with section 405.1012(b) of Title 42 of the CFR 

and became a party to the ALJ hearing.  Accordingly, in excluding the RAC from the 

hearing, the ALJ erred as a matter of law in denying the RAC rights established in the 

regulations.  The ALJ denied the RAC the right to provide testimony and argument in 

support of its position.  The ALJ denied the RAC the right to submit evidence.  The ALJ 

denied the RAC the right to call witnesses and cross-examine Appellant’s witnesses.  
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Additionally, in failing to acknowledge the RAC as a party to the hearing, the ALJ denied 

the RAC’s right to seek review of the ALJ’s decision by the Council. 

In failing to include or attempt to include the RAC in the ALJ hearing, the ALJ erred as a 

matter of law circumventing the RAC’s rights as a party to the hearing in violation of 

sections 405.1000(c), 405.1008(b), 405.1012, 405.1036(a), and 405.1102(a)(1) of Title 

42 of the CFR.  These errors of law are material to the outcome of this claim because 

the ALJ denied the RAC its opportunity to present evidence and argument in support of 

its position. 

 

Conclusion:  

Based on the foregoing, we believe the ALJ’s decision contains errors of law material to 

the outcome of these claims.  Therefore, we refer the ALJ’s decision to the Council and 

request own motion review. 

 


